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Dear Dir ctor L Fleur: 

This letter is to notify you that th . . Environmental Protection Ag nc EPA) xtemal Ci i I 
Rights omplianc Office (E R 0) is resolving and closing, as of the dat of thi letter, the 
adm inistrat ive complai nt filed with ◄ PA on June 3 2013, and the retaliation allegat ion filed on 

ugust 19. 2016 again t the labama Department of En ironmental Manaoement ( D M . 
The complaints generall y alleged that ADEM violated Title VI of the Civil Rights Act of 1964 
a amended, 42 nited tates ode 2000d et seq. (Tit le VI) and the EPA s nondiscrimination 
regulation found at 40 ode of Federal Regulations ( .F.R.) Part 7. With r pect to the specific 
is ues addressed in this case, EPA ECRCO finds insufficient evidence to conclude that ADEM 

iolated itle VI and P s nondiscrimination regulation. 

EPA E RCO i re ponsible for enforcing se era! federal ci ii right laws that prol1ibit 
di crimination on the ba es ofrace color national origin (including limited- nglish 
proficiency), di abili ty ex and age in programs or activities that receive federal financia l 
a i tance from the EP . On June 27, 2013, PA' s ffice of i ii Rights (OCR I accepted for 
inve tigation two issues raised in a May 2013 complaint (hereinafterreferred to as the May 
20 13 issues").2 The two issue were: 

Whether ADEM violat d Title VI and EPA' s implementing r gulations on eptember 27, 
201 l , b reissuing Permit o. 53-03 to Perr ount ssociates LL to construct and 
operate the Arr whead municipal so lid waste landfill in Perry County, Alabama b cause 

1 EPA s Office of iv il Right is now identified a the xternal ivi l Right Compliance ffice. 
2 Lener from Vicki imon , Director. OCR ( igned b Helena ooden-Aguilar. xtemal ompliance As i tance 
Director to David Ludder, omplainant, Acceptance of Adm inistrative ornplaint (June 27 20 13). 
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the Arrowhead Landfill permit renewal will adversely and disparately impact the 
African-American residents in the nearby community; and 

Whether ADEM violated Title YI and EPA ' s implementing regulations on February 3, 
2012, by authorizing a permit modification to expand the disposal area of the Arrowhead 
munic ipal solid waste landfill in Perry County, Alabama, by 169.17 acres (66%), because 
the modification wi ll have the effect of adversely and disparately impacting the African
American residents in the surrounding community. 

ECRCO investigated the May 20 l 3 issues and finds that the record evidence does not establish a 
prima facie case of discrimination based on disparate impact. Accordingly, ECRCO finds 
insufficient evidence to conclude that ADEM violated Title VI and EPA"s nondiscrimination 
regulation in regard to the 2011 permjt reissuance and 2012 permit modification. 

While not legally required, ECRCO believes that ADEM could increase its leadership role by 
bringing together the Arrowhead community, permittees, as well as other locaJ government 
entities to share important infonnation, ensure that its citizens and stakeholders understand roles, 
rights and responsibilities and address issues constructively. If ADEM voluntarily chooses to 
play a leadershjp role and identi fy stakeholders in the affected community, although these 
actions are not legally required, ECRCO recommends ADEM make a concerted effort to create 
and/or re-engage partnershjps with private and public entities to share information on its website 
and through standard media outlets. Such information sharing would ideally include the relevant 
community in the geographic area near the Arrowhead Landfill and those individuals and groups 
that have previously expressed an interest in environmental decision-making activities; 
environment and environmental justice organizations; religious institutions and organizations; 
public administration, environmental, law and health departments at colleges and universities; 
tribal governments; and relevant community service organizations. 

In 2016, ECRCO received an additional allegation and accepted for investigation, to be 
addressed within the existing complaint: 

Whether ADEM's actions or inactions, violated 40 C.F.R. § 7.100, which prohjbits 
intimidating, threatening, coercing, or engaging in other discriminatory conduct against 
any individual or group because of actions taken and/or participation in an action to 
secure rights protected by the non-discrimination statutes OCR enforces. 

ECRCO investigated the retaliation issue and finds insufficient evidence of discrimination based 
on retaliation. However, as more fully discussed below, although these actions are not legally 
required, we recommend ADEM improve its nondiscrimination complaint processes for 
addressing and resolving retaliation complaints. In addition, we believe there are ways for 
ADEM to improve the underlying processes and environmental complrunt determinations which 
form the basis for some of Complainant's claims of retaliation. 
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Background 

l'n conducting this investigation, ECR O reviewed available information including the original 
omplaint submitt d to R , AD M s re pons s to E RCO s acceptance of the complaint 

and requests for information and all other supplern ntal information ubmitt d to CRC 
through telephon interviews and con rsations, l tters and emails by the omplainant and 
Recipient pertaining to the Arrowhead Landfill. RCO reviewed studies, water ample 
report and air qualit m deling and dust sampler ports. In addition. CR O conducted a site 
visit to Uniontown in August 2014. During the site visit, · CR O conducted 14 in-person 
interviews with th complainant a well as ith 6 other witnes RCO also conduct d 
everal telephonic intervi ws from 2014 to present day. 

he R O inve tigation included a r iew of ADEM regulation 3 and admini trative code ,4 

permitting documents, and in p ction report . In particular ECRCO r view d permit 
application and correspondences· facility engineering de igns and modification a comp! ted by 
the facil ity 's primary engineering consulting ftrm Jordan Jone & Goulding Inc: and Hodges 
Harbin, e berr & Tribble inc. (H T)· monitoring data and inspe tion r port , air permit 
applications wetlands applications and certifications, wa te acceptance certifications operating 
permit , and public hearing trans ript . AD M additionall submitted a cop of a I gislated 
olid waste tudy completed by Auburn University. 5 

During the course of thi investigation ECR O reviewed the Arrowhead Landfill's original 
engineering designs incJuding site suitability tudy, site layout original urface and groundwat r 
ampling r ports financial assurances and host agr ements/conlracts. According to ECR O s 

review, the Arrowhead Landfill is designed to meet the minimum design and operating standard 
for municipal solid wast (M ) landfills.6 For it part DEM has conduct d r gulated 
inspections of the Arrowhead Landfill and documented compliance and noncompliance issues 
and re ie ed the rrowhead s Landfill s wa le c rtifications. DE has r ie ed and 
approved pe.rmitting and operational varianc s for the Arrowhead Landfill, including operator 
requirement , alt rnati e dail cover and leachate recirculation and ha appro ed alternati e 
daily covers for the Arrowhead Landfill. 7 

ADEM Admin. Coder. 335-3-19, and 335-13. 
•1 The ode of Alabama 1975, Title 22, Chapter 27. 
5 Auburn Univer ity, Admini lralive , Technical Support in £valuating Public Input on Potemial £11hancemen1s 
to the rate Solid Waste Program, Phase II. Framework for hanging Alabama 's Approach to Solid Waste 
Management (Final Report), November 3, 2013. 
6 40 C.F.R. Part _58 and ADE Adm in. Coder. 335-13-4 
7 At the time of ECR O's review, E RCO found no otices of Violations (NOV ) or Administrative Orders (AO) 
included in the available information re iewed. The reviews of the regulatory web ite did not sho an non
compliance issues related to the state issued permits. Arrowhead Landfill, at the time ofE RCO 's reviev,, had 
permits for solid waste d isposal, surface water discharges, wetlands, and air quality. Although no new permits were 
i sued, Prevention of ignificant Deterioration (PSD) and ew ourcc Performance tandards P ) evaluation 
have be n comp! ted. 
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I. The May 2013 Issue 

Legal Standard 

Page 4 

EPA s investigation was conducted under the authority of Title VI of the ivil Rights Act of 
1964, and EPA nondi crimination regulation (40 .F.R. Part 7) and consistent ith EP 's 

a e Re elution Manual.8 EPA s regulation at 40 .. R. 7.35(b) tates in relevant part that' A 
recipient shall not use criteria or methods of administering it program or activity which have the 
efti ct of ubjecting indi idual to di crimination because of th ir race color. or nationaJ origin. 

With respect to the Ma 2013 i sues RCO analyzed whether AD M's method of 
administering it permitting program had an adverse and disparate impact on the frican
American residents in the surrounding community, in violation of Title VT, under a disparate 
impact or discriminato,y effects standard.9 In a disparate impact ca e. EP must determine 
whether the recipient u d a facially n utral policy or practic that had a sufficiently adver e 
(harmful) and disproportionate effect based on race color, or national origin. Thi is referred to 
a the prima facie case. Toe tablish an ad er disparate impact, P mu t: 

( 1) identi fy the pecific policy or practice at i sue; 
(2) establi h ad r ity/harrn; 10 

(3) establish disparity; 11 and 
4) establish cau ation. 12 

8 a e Resolution Manual Jan. 2017), at hnps:/!www.epa.gov/ ite production/file /2017-
0 I /documents/final_ epa _ ogc _ ecrco _ crmjanuary _ I I _20 17.pdf. 
9 See, e.g. Guardians Ass 'n. v. Civil Serv. Comm 'n, 463 U.S. 582 593 ( 1983) (concluding that Title VI reache 
unintentional, disparate impact as, ell as intentional discrimination); Alexander v. Choate, 469 U .. 287,293 
( 1985) (confirm ing that, under Guardians, agencies enforcing Title VI can addre s disparate impact discrimination). 
Many subsequent cases have also recogn ized the validity of Title VI di parate impact claims. See. e.g. Villanueva v. 
Carere 8 F.3d481 ,486 (10tJ1Cir. 1996)(ci1ingGuardians)· ewYork rbanleaguev. ewYork 71 F.3d 1031 
1036 (2d ir. 1995); hicago v. Lindley, 66 F.3d 819, 827-28 (7th Cir. 1995); David K. v. Lane, 839 F.2d 1265, 
1274 (7th ir. 1988) (internal citations omitted); Georgia State onference of Branches of AACP v. Georgia 775 
F.2d 1403, 1417 ( 11 lh Cir. 1985)· Larry P. 1 . Riles 793 F.2d 969, 982. m. IO (9th ir. 1984). In addition by 
memorandum dated July 14 , 1994, the Attorney General directed the Heads of Department and Agencies to "ensure 
that the di parate impact pro i ion in your regulation are fully utilized so that all person ma enjo equal I the 
benefits of [f]ederall financed programs.' Atlorne General Memorandum on the use of the Disparate Impact 
Standard in Admini trative Regulations under Tit le VI of the Civi l Right Act of 1964 (July 14, 1994) 
(http://www.j ustice .gov/ag/attomey-general-j u ly-14-1994-memorandum-use-d isparate-i mpact-standard-
adm in istrat i e-regulation ). . . PA s External Ci ii Right ompliance Office Toolkit p. 4 (January 18. 2007). 
http ://www.epa.gov/ ites/production/files/2017-0 I/documents/toolkit-chapter 1-transmittal_ letter-faq .pdf 
10 Adversity exists ifa fact pecific inquiry determines that the nature size or likelihood of the impact is sufficient 
to make it an actionable harm. U.S. PA ' s E ·temal Ci ii Right Compliance Office Toolkit, p. 4 
11 In analyzing disparity, EPA analyze whether a disproportionate share of the adver ity/harm is borne by 
individual based on their race, color, national origin, age, disability or sex. A general measure of di parity 
compares the proportion of persons in the pro1ected clas who ar ad ersely affected by the challenged polic or 
decision and the proportion of persons not in the protected class who are adversely affected. See Tsombanidis v. W. 
Haven Fire Dep 't , 352 F.3d 65, 576-77 (2d Cir. 2003) (internal citations omined). 
12 ee . Y. . Envtl. .Justice All. v. Giuliani. 214 F.3d 65. 69 (2d ir. 2000) plaintirt: must .. allege a causal 
connection ber.veen a facially neutral policy and a di proportionate and adverse impact on minorities' ). 
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The focus h re is on the consequence of the recipient' policie or deci ion , rath r than the 
recipi nt's int nt. 13 The neutral policy or decision at issue need not be limit d to one that a 
recipient formalize in writing but al o could be one that i under tood a ' tandard operating 
procedure' b recipient's emplo ees. 14 irnilarly the neutral practice need not be affirmatively 
undertaken but in ome instances could be the failure to take action, or to adopt an important 
polic _ ,-

1 f the idenc e tablish a prima facie cas of ad ers di parat impact a discus d abo e 
EPA must th n det rrnin whether the recipient has articulated a sub tantial legitimate 
justification for the challenged polic or practice. 16 'Substantial legitimate justification in a 
disparate impact ca is similar to the Title Vil employment concept of "business n cessity, 
which in that cont xt requires a hawing that the polic or practice in question is d monstrabl 
relat d to a significant, I gitimate employm nt goal. 17 Th analy is requires balancing 
recipients' interest in implem nting their policies ith th sub tantial public inter t in 
preventing di crimination. 18 

If a r cipient ho a ub tantial legitimat justification for its p lie or deci ion, PA must al 
determine whether there are any comparably effective alternative practices that would result in 
less ad rse impact. In other rds. are th re less di criminatory altemati e ?19 Thus en if a 
recipi nt d monstrates a ubstantial legitimate justification the challenged policy or decision 
will ne erth less violat f deral civil rights laws if thee idence show that I s discriminatory 
alternatives xist.20 

Analysis 

ff EP do not ba e sufficient vidence toe tabli h a _prima faci ca e of adverse disparate 
impact as explained above, it cannot determine that the recipient has engaged in discrimination. 
To det rmine hether an ad er disparat impact occurr d as a r suit of ADEM's reissuance 

13 La1111. ichol',4l4U . . 563,568(1974). 
14 .S. PA s xtemal ivil Rights Compl iance Office Toolkit January 18 2017. p. 9. 
15 See, e.g., Maricopa ty. 915 F. Supp. 2d I 073. I 079-81 (D. Ariz. 2012) (finding that plaintiffs stated a claim of 
disparate impact violation based on national origin \ here recipient ' failed to de clop and implement policies and 
practice to en ure [limited English proficient) Latino inmate have equal access to jail services" and discriminatory 
conduct of detention officers was facilitated by "broad, unfettered di cretion and lack of training and oversight" 
resulting in denial of access to important ser ices). 
16 Georgia State Conf, 775 F.2d at 1417. See also, Palferson v. Mclean Credit Union 491 U.S. 164, 186-87 (noting 
the framework for proof developed in ci ii rights ca e ). citing, Texas Dept. o/Com11111nity Affair v. Burdine, 450 
U.S. 248 ( 1981 ); McDonnell Doug/a orp. v. Green. 411 .. 792 (1973). 
17 Wards Cove Packin Inc. v. Antonio, 490 U .. 642, 659-660 (1989); Griggs v. Duke Power Co. 401 U.S. 424, 
432 ( 1971 ). The concept of "busines neces it ' does not tran fer e act I to Lhe Tit I VI conte>.1 because "busin s 
necessity" doe not cover the full scop of recipient practices that Ticl VI covers, which applies far more broadly to 
many types of public and non-profit entities. ee Texas Dept. of Hous. and mty. Affairs v. Inclusive Communities 
Project 135 . Cr. 2507, 2522-24 (2015) (recognizing the limitation on ex ten ion of the bu iness necessity concept 
to Fair Housing Act complaint ). 
18 See, Departm nt of Ju tice itle VI Legal Manual , ection VII: Proving Discrimination - Disparate Impact, C.2 
https://, ww.justice.go /, rt/fc 6Manual7 
19 Elston v. Talladega ty. Bd. a/Edu ·., 997 F.2d 1394, 1407 (I Ith ir. 1993). U.S. · PA's External Civil Rights 
Compli nee Office Toolkit, p. 9. 
20 U.S. PA s xtemal Civil Rights ompliance Offic Toolkit, p. 9. 
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and sub quent modification of the permit, E RCO examined whether the alleged harms were 
ind ed adverse harms and whether there was a causal connection b tween the sp cific p rmitting 
actions r lated to the Arrowhead Landfill and th alleged adverse harms. A discu ed more 
sp cifically below as to each of the alleged harms relating to the 2011 and 20 12 p rmit 
r issuanc and p rmit modification, r pecti I and current Landfill operations RCO finds 
in uffici nt evid nee to stablish a prima faci case of adver e disparate impact di crimination. 

II ged ADEM Discriminatory Policy or Practice 

eplember 2011 (Permit #53-03) 

On eptember 27, 2011 , AD M mad a detem1ination to ren Permit #53-03 , which is a olid 
a te Di posal Facilit Permit for the Arrowhead Landfill. The permitted facility boundaries 

consist of approximately 976.97 acres with ~256.151 acres permitted for di posal operations. 21 

Februa,y 2012 (Permit #53-03) 

On Februar 3 2012, DE approved the modification that increa d th disposal acreag from 
~256.151 acre to ~425.33 acres. The modification would r sult in an increase of 169.179 acres 
permitted for di posal operation . The permitted facility boundarie remain d ~976.97 acr s.22 

The types of waste accepted, service area, and daily accepted waste olum and the Landfi ll 
boundarie that were permitted, remained unchanged during this modification. 

The Alleged Harms 

The alleged harms that relate to the 2013 accepted is ues were identified in two general 
categorie - health-relat d and non-health relat d.2 The health-related impact included alleged 
harms stemming from the Landfill s effects on air quality and water quality. During the 
in estigation complainants also raised concerns about coal a hand it impact on their health and 

ell-being. The non-b alth related impacts included degradation of the cemetery increas d 
roaming wild-life and dogs entering and exiting the Landfill property from lack of a fence and 
diminution of propert values. For purpose of anal zing h ther th re is a prima facie ca e of 
di crimination based on disparate impacts, E RCO has grouped the alleged harms into health
related and non-health related ubject heading to de cribe it revie of e idence gathered to 
r iew p tential di parate impact. 

21 Municipal Solid Wa te Landfill Pennit Rene, al 53-03 issued eptember 27 2011 ; AD M File o. 17668_53-
03_ 105_20110927 _PERM_Permit.pdf. 
22 Municipal olid Waste Permit Modification 53-03 modification date November 4, 20 I I and February 3.2012; 
ADEM 's Enforcement and ompliance lnfom1a1ion eFile File ame 17668_53-
03_ 105_20 I 20203_PERM_Permit.pdf. 
23 Title VI ivil Rights Complaint and Petition for Relief or Sanction- Alabama Department of Environmental 

anagement Pennitting of ArrO\ head Landfill in Perry County, Alabama (EPA R File o. 0 IR- I 2-R4) from 
David A. Ludder, ro Vicki imons Director ffice of ivil Rights (May 30, 2013). 
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Health-Related Impact 

• Air Related 

Complainant rais d concerns during the cour e of the in stigation about th Landfill and its 
ffect on air quality and their health. ome of the describ d health impacts included aggravation 

of asthma wheezing shortness of breath, sinu problems. persi tent coughing sor throat 
runny yes respiratory is ues nosebleeds, headaches, and additional h alth impact .24 

Complainant also raised concerns r garding acrid mell; increa ed du tin th air and negative 
impacts on vegetation. ln regards to odor, omplainants have submitted a number of 
declarations which describe th mell as 'hea y stinky horribl . pow rful foul Iik ammonia, 
acrid tench of rotten eggs etc. r The Complainants have also described the effects of the 
odor. and stated that it ha caus d nau a and hind red out ide acti ity. 26 

As part of ECRCO s prima facie analysis of' adver e harm" it reviewed an environmental 
report ubmined b Complainants - the Stone Lion En ironm ntal rporation Report · ton 
Lions Report' )27 which included an air disper ion modeling study of the atmospheric em i sions 
of total susp nded olids. hydrogen ul fide, and non-methane organic compounds from th 
Arrowhead Landfi ll and the analysis of dust wipe and wat r samples submitted by the 
Complainant.28 ln addition the tone Lion Report attempted to correlate it tud data to 
alleg d health impacts and oth r harm in th community. For exampl the tone Lions Report 
state that hydrog n sulfide (H2 ) and total suspended particulate (T P) air emissions at the 
Arro head Landfill re ult din a significant negati e impact on then ighborhood near the 
Landfill boundaries.29 

ln ord r to review the scientific methodology used for tl1is study and the conclusion reached 
ith r pect to en ironmental and health impacts, R O con ulted n ironrnental l chnical 

experts aero s EPA, including the Office of Air and Radiation, Office of Research and 
Development, Office of Land and Em rgenc anagement both in P headquarters and 
Region 4.30 . he EPA experts a isted with the assessment of available records and reports· 

2~ Id lnfonnation al o gathered through telephonic and in-person interview conducted by RCO between 2014 
through 2017 with Comp lainants. 
25 Letter from Marianne Engelman Lado, Senior Staff Attome to Vel eta Golightl -Howell, Director and Jeryl 

ovington, Acting As istant Director, Office of Civi l Rights, USEPA. (March 8, 2016). 
26 ECRCO did not review Complainant ' medical records to confirm the report of hea lth impact nor did E RCO 
conduct a heahh surve of the Landfill s adjacent residents a part of this investigation. 
27 Lett r from David A. Ludder, Attorney for Complainants to Ms. Vicki Simons, Director Office fCivi l Right , 

.S. En ironmental Protection Agency. (Ma 30, 2013). Se (Exhibit T3) tone Lion s En ironmental Corporation 
Report: An Evaluation of Particulate Matter, Hydrog n Sulfide, and on-Methane Organ ic ompounds from the 
Arrowhead Landfill. (August 13 , 20 12). 
2 Adam Johnston, Creek Keep rs ' Wipe and Water ample Result February 24, 2011. 
29 Stone Lions Report , at p.6. 

0 See CRCO ase Resolution Manual , at Chapter I - Deputy Civil Right Official and Title VI Case 
anag ment Protocol Order (January 2017), at https://19january20 I 7snapshot.epa.gov/site production/fil s/2017-

01 /documents/tinal_epa_ogc_ ccrco_ cnnjanuary_ I I _2017.pdf. EPA Order 47003 and 47014 establish a protocol 
for processing complaints of discrimination that brings program and regional office throughout the agenc into a 
collaborative process for coordinating and committing the analytical resources expeni e, and technical support 
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evaluated th Arrowhead Landfill's re ulatory complianc · and reviewed th methodolog and 
anal is utilized in the Stone Lions Report. 

pecitically the P exp rts conduct d a r iew of the air disp rsion model and calculations 
contained in the Stone Lions Report and the dust wipe and water samples analyse submitted a 
part of the administrati complaint. Based on th re iew of thi information, the PA e perts 
identified a number of deficiencies in how the mod ling was conducted, including uncontrolled 
amp! coll tion t chniques improper coll ction protocols and inadequate qualit control 

regarding documentation of sample location and collection and handling methods.31 Based on 
the deficienci s id ntified by th EPA expert RCO d termined that it could not r I on the 

tone Lions Report modeling data and the Report s attempt to correlat its study data to alleged 
health impacts and other harm in the community. 

Tod t rrnin the air quality compliance status of th Arr whead Landfill th EPA expert 
assess d th p rmitting obligations for the rro head Landfill. he rrowhead Landfill is 
ubject to th New Source Performanc Standard (NSPS) ubpart WWW which addresse 
tandards of Performanc for unicipal olid Wa te Landfills that commenced construction 

recon truction or modification on or after May 30 1991 .32 This rule requires the owner/operator 
of a M W landfill having a de ign capacit equal to or gr ater than 2.5 million megagram and 
2.5 million cubic m ters to calculate the emi sion rate of non-methane organic compound 
(NMOCs) and pro ide an annual report to th delegated authorit .33 t tim ofECRCO 
r vie and based upon th volume of in-plac wa t in 201434 and th review of available 
documents lhe Arrowhead Landfill bad never reported an MO emi ion rate equal to or 
great r than 50 m gagrams per ear (Mg/yr. and therefore has no regulatory requir ment for th 
installation of an active air pollution control device Ln order to maintain compliance with SP 

ubpart WW . There ere no addit ional air quality permit requirements at lhat time. 

The EPA e ' perts r iewed the air qualit regulator standards or requirement . Ba ed on this 
review there is a daily PM 10 ational Ambient Air Quality Standard (NAAQ ) of 150 

needed to address civil right compliance. Although RCO retains the primary authority and responsibility for 
carrying out the civil rights program, the orde clearl empha ize a' One-EPA· commitment\ ith the supp rt ofa 
network of Deputy Civil Right Officials (OCROs) established under Order 4 700, to support the civil rights mission 
and en ure its ucces throughout EPA. The 2013 protocol (Order 4 70 I) anticipated that E RCO would develop 
pecific procedures to impro e implementation of the protocol and ensure the prompt, effecti e and efficient 

resolution of civil rights case . Id at p.ii. 
31 See tone Lions Report, at pp.2-6 (e.g., incorrect! quating cocal uspended particulate to PM 10 throughout the 
report calculations and map; analysis assumptions incorrect a11d/or improp rly assumed· as ump1ion of MOC 
generation from coal ash is incorrect and the calculations are based on the coal ash em iss ion being imilarly equal 
to emis ions from M W landfills . 
32 Cod of Federal Register Title 40, hapter I, Subchapter C, Part 60, Subpart WWW (40 .F. R. 60 ubpart 
WWW). 
3 Per 40 C.F.R. 60.7 I De ign capacity m ans the maximum amount of solid\ aste a land Ii II can accept as 

indicat d in terms of volume or mass in the most recent permit issued by th State, local, or Tribal agency 
respon ible for regulating the landfill. plus an in-place waste not accounted for in lh most r cent p rmit. 

4 The in-plac , aste olume i the maximum comp ition of volume deposited within th di posal unit. At the 
time of the ECRCO investigation, the maximum volume of in-place waste occurred in 2014. Th in-place waste 
olume is the determinate to calculate the emi ion rate of OC and to as e s the point of compliance for the 

W landfill ubject to 40 .. R. 60 ubpart WWW. 
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micrograms p r cubic met r (µg/m 3) . In addition to th PM,o NAAQS there is a PM,o 
Pr vention of ignificant Deterioration (P D) la s 11 increment of 30 µg/m3 for 24-hour and 17 
µg/m3 for an annual period. The more recent NAAQS tandard is PM2.s . The AAQS for PM2.s 
include annual (12 µg/m 3) and 24-hour (35 µg/m 3 alues· and Class II PSD increment includes 
annual (4 µg/m 3) and 24-hour (9 µg/m 3) increm nts. The Arrowhead M WL is located in Perry 
County, labama, which i designated as attainm nt or unclassifiable/attainm nt for the PM10 
and PM2.s A QS. -

Th EPA has monitoring r gulation which pre cribe the number f required air monitor for 
individual pollutant as a function of population and ambient cone ntration lev ls (i .. proximit 
to the Q ) - se 40 FR Part 58 App ndix D. For PM2. - and PM, o there is no requirem nt 
that the tate of Alabama operat air monitors in Perry County. Th PM10 measurement taken at 
the Arrowhead MSWLF during the period when coal a h wa being di posed were done 
vo]untaril by the Landfill s contractor. 

The Arrowhead Landfill utilize a Sid Pak™ Per anal Aerosol Monitor tom a ur particulat 
matter (PM, o) . 6 Thi aerosol monitoring equipment is not a federal reference or equivalent 
method (FRM/FEM) PM,o sampler. everthele , the 2010 PM,o data found in the DEM 
documents do not appear to hav exc eded the daily PM,o NAAQ of 150 µg/1113. As noted 
previou ly however the data ere n t coll cted using FRM/FE arnplers and EP exp rts 
would not nee sarily consider the data comparable to the daily PM10 NAAQ . No monitoring 
data for PM2. -were prov id d. 

In r gard to odor, the Arrowhead Landfill operates 25 olar pow red ga ent flar for th 
Landfill leachate collection syst m cl anout vent to mitigate odor .37 The ga vent flares are not 
required by fed ral or stat regulation , but are recognized mitigation te hniques38 to eliminat 
the potential releas of odors. During past inspection , ADEM inspectors have not noted any 
problem ith the Oar during annual compliance aluations. 9 

Ba ed on the foregoing evidenc . EC CO was not abl to tabli ha causal connection b twe n 
the adver e harms alleged and th permitting actions underlying th May 2013 issues and the 
op ration of the Arrowhead Landfill. While compliance ith en ironmental la doe not 
nee ssarily constitut compliance with federal civil rights laws, EPA recogniz s a numb r of 
forms and t p of e idence that could establish causation including scientific proof of a direct 

; 5 An attainment designation means the area is meeting the standard and not contributing to a nearby violation. As 
required by the Clean Air Act, tates and tribes submit recommendation to the PA as to whether or not an area i 
attaining the national ambient air quality standards AAQ ) for criteria pollutants. The state and tribes ba e these 
recommendations on air quality data collected from monitors at locations in urban and rural etting a well as other 
information characterizing air quality uch as modeling. After\ orking \! ith the tates and tribes and considering the 
information from air quality monitors, and/or model , EPA will "designate" an area as atta inment or nonattainment 
for the standard. 
36 http://w, ,v.tsi.com/sidepak-personal-aerosol-monitor-am5 I 0/ 
37 AOEM ' Enforcement and Compliance Information eFile File Name: 17668_53-
03_ 105_2010021 I_PERM_Gas_ Vent_Flare .pdf 
38 EP A/452/8-02-00 I. VOC ontrols (OAQP Sept'. 2000) 
39 ADEM' Enforcement and ompliance Information eFile File ame: I 7668_53-
03_ 105_2010021 l_pER _Ga _ Vent_Flare .pdf 
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li nk, prediction of potentially significant exposur sand risk resulting from stressor created by 
the permitted activities or other ourc s, and oth r complex methodologies.40 In thi cas , 
E RCO also considered th complaint supplemental information information from a site visit 
int rv iews a r view of AD M' regulation and administrati e codes p rmitting docum nts 
in pect ion reports studie and air quality modeling and dust sample reports. Here, the site
specific information did not establish that an all ged harm were caus db the permitting 
actions. Becau e cau ation was not stablished and th refore no prima facie case of 
discrimination ~CR O did not exan1ine di parit and ad er it . 

• Water Related 

Complainants raised cone ms about the quality of drinking ater from both public drinking 
wat r systems and of their personal wells.41 pecifically Complainant tate that the well water 
near the andfill doe not mell clean and that ci drinking ater come out brown and dirty 
look ing.·:12 Complainants tate that th unc rtainty has led th m to drinking bottled water becau e 
of their concerns about their water quality ince the Landfill arrived.43 In addition, omplainants 
stat that bathing with city water cau es itchine _-M Lastly, the alleged adver e impacts include 
risk of injury to health th cot of bottled ater and anxi ty relat d to the qualit ofwat r. 
Complainants al o stated that 'other visitors to the Landfill have noticed water draining from the 
Landfill in proximit to th mountain of coal ash on the site that appear to be unpermitted."45 

With regard to water qualit , E RCO found that Arrm head andfill conduct det ction 
monitoring of the groundwater, as regulated, on a semi -annual basi .46 he gr undwater analysis 
is conducted b a third-part c rtified laborator and submitl d to AD M. he det ction 
monitoring system consists of a system of groundwater monitoring well installed at appropriate 
location and depth to i Id gr und ater ample from the uppermost aquifi r in a mann r that 
meets th requi site r gulatory criteria for groundwater detection monitoring sy tems.47 A a 
permit condition th Landfi ll al o conduct regular surface ater monit ring.4 

In additi n to monitoring, the Landfill, as r quired by RCRA ubtitle D utiliz s a compo ite 
lin r consisting of two compon nts: a flexib le m mbrane liner (FML) made of 60-mil thick high 
den ity p I eth lene (HOPE) in tall d in direct and uniform contact ith an underlying two-

~0 U . . Department of Ju tice Tirle VI Legal Manual , Section VII (Proving Discrimination - Disparate Impact), at 
(C) I )(d). at http ://www.justice.gov/crt/fcs/T6Manual7. 
~, Lerter from Marianne Engelman Lado, Senior Starr Attorney to Velveta Golightly-Howell , Director and Jeryl 
Covington, Acting Ass istant Director, Office of Civil Right U · PA. (March 8, 2016). In format ion also gathered 
through telephoni and in-person interviews conducted b · CR O bet, cen 2014 through 2017 with Complainant . 
~2 /d. at page 8. 
~3 Jd. 
4-1 Id. 
45 Id. at page LO. 
~<> Detection moniloring for app ndix I constituent i required at MSWLF unit . The monitoring frequency for all 
con tituents listed in appendix I shall be at least semiannual during the act ive life of the facil ity (including closure) 
and the po I-closure period. 40 C.F.R . . 258.54 and ADEM Admin. Cod r. 335-l 3-4-.27(3)(b)1 . 
47 40 C.F.R. 258 ubpart E and ADEM Admin. Coder. 335- 13-4-.27. 
48 Waler Division of ADEM ha i sued two (2) General ational Pollulant Di charge · liminacion tern PD ) 
storm water pem1its (A LG 160167 and ALG 140902). 
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foot la er of compacted soil ith a h draulic conducti it of not more than 1 x 1 o· 7 emfs 

Constructed on top of the composite liner is a leachate collection ystem that allow for the 
removal of leachate from the Landfill for proper treatment and/or disposa l. 50 

49 

The .. pA exp rts and RCO reviewed infom1ation from the U .. Geological Survey to identify 
the r gional g o logy and the potential subsurface areas of concern . This review howed that the 
Landfill location has naturaJ ti atures which pro ide prot ction for area gr und\ at r. 
Specifically the Arrowhead Landfill is underlain by Lat Cretaceous-age oasta1 P lain 
sediments comprised of the Selma Group (primarily chalk formations) v rlying the Euta 
Formation ( and). Locally th Selma roup con ists of approximately 440 to 563 feet of lower 
permeability 1x 10-6 to Ix I 0-8 cm/sec gray clay and chalk. The upper 10-20 feet near th 
ground urface at the Landfill ite consi ts of brown clay which represent thew athered portion 
of th upper formation. The thick chalk formations of th elma Group rve as a confinjng 
layer for the underlying Eutaw sands. The Eutaw Formation con ists of gray glauconitic, fine to 
medium grained sand and represents th regional water upply aquifer. Thu , in add ition to the 
Landfill s engineer d subsurfac liner, ach of th se naturally-a urring under! ing geologic 
layers have a low p rmeability which r duces the opportunity for releases impacting the 
groundwater. 51 

During the course of this inve tigation , the EPA expert and ECR O reviewed pennitting and 
site suitabili ty documents related to th Arrowhead Landfi ll. The site suitability document 
show a 2001 in estigation52 to identify water supply well located within one mile of the th n
propo ed Landfill site boundaries. 53 The investigation incl uded a reconnais ance by a con ultant 
geologist to identify wells; a review of Geological ociety of America (G A) publications· and 
interviews ith a P rr ount Commi ioner ity of nionto n official , AD personnel , 
and local resid nts or neighbor . The 200 I inv ligation reviewed a document entitled, 
"Union/own Ut ii iii es Local Wellhead Protection Plan. ' a second reconnaissance of water ells 
wa perform d b a con ultant geologi t in Ma 2005. The re ult of the in estigation produced 
the fol lowing: 

o Fourteen wells ere id ntified \! ithin one mile of the Landfill site, and ninet en r 
identified in the township (i.e. Uniontown) . 

o Eight of fourt en well located within a mi le of the site were reportedly either not in u e 
or supplied wat r for agricultural purpo es. 

o A municipal drinking water sy tern is supplied by three wells (as of 200 1-2002) located 
in and ast of niontown. The murucipal system wells ar located between two to th ree 
mile northw t of th xi sting disposal cells of th Landfill and are h draulicall 
upgradient and/or hydraulically cross-gradient from the Landfill sit . Thes wells 

~9 40 C.F. R. Part 258 .40 and ADEM Admin. Code r. 335-13-1-.03 and 335-13-4-.18 
so Id. 
51 Jordan , Jones & Goulding, Inc., Solid Waste Pennit Application Volume 1/2 ite Analysis Perry County 
Associates Landfill Perry oun Alabama, March 2002 ADEM s nforcement and Compliance Information eFile 
File ame 17668_53_03_ 105_20020319_ PERM_SW _perm it_App_ Vol_ l.pdf. 
si Id. 
53 Jordan. Jones &Goulding, Inc., Solid Waste Permit Application Volume 1/2 Landfill De ·ign & perations Plan 
For Perry County Associate landfill eptembcr 2005 AD M s nforcement and Compliance Information eFile 
File ame XXX_53-03_ 105_20050928_ P RM_ Pem1it _ Applicat ion.pdf 
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produce ground ater fr rn th uta Formation aquifer and reported! range ind pth 
from 915 to l ,300 feet. 

o Wat r from the municipal sy t mi u ed by the niontown Uti lities District which 
supplies water to outh m Perry County. Th supply sy tern s rves th resid nts and 
businesses in Uniontown plus rural residents within about fiv mile of to n. 

o Of th fourt en lls id ntified ithin one mile of the Landfill ite local re ident or 
neighbors verified that at least four (4) well located south and outh ast of the th n
propo ed Landfi II site i.e., along CR- l-Cahaba Road and CR-2 1) v ere in u e (in 2001-
2002). Th type( ) of usage of the groundwater from these well (e.g. agriculture 
potable oth r) wa not identifi d. Th statu oft o (2) other lls in that p cific 
vicinity was unknown. The investigation confirmed that three (3) other wells in that 
specific vicinity were n long r in u e. Wat r wells in that sp cific icinity i.e., along 
CR-1-Cahaba Road and R-21) for which well information was available were 
confim1ed to be deep w lls drilled into the utaw Formation r gional aquifer. 

o ccording to the Perry ount Commissioners Office (in 2001-2002) all of the re ident 
along CR-1 wher these wells have been identified received drinking water from the 
Uniontown tiliti s t rn. 

o According to Uniontown officials (in 200 l-2002) drinking water wa being supplied to 
all r idents near the th n-proposed Landfill site from the thre well in town (i.e., ia 
Uniontown Utilities). 

Based on th ir re i w, th EPA exp rt concluded that there w re no significant potential 
threat(s) to groundwater resources from the then-proposed landfill project. urthermore the 
Landfill sit is situated on a thick dry. relati ely impermeable confinjng layer (Selma Group 
chalk ) that serves as a substantial natural barrier between the landfill wast unit and the 
under! ing regional Euta Formation and aquifer, and n surficial aquifer or saturated zones 
were identified that could be affected by the landfill project, or which were interconnected to the 
uppem1ost aquifer. 

In addition the EPA exp rts re ie ed EPA ' Geo Platform resource -. hich i used for mapping. 
analy is and collaboration of various sources of data. That review revealed no public utility 
drinking water intakes from surface ater for at Lea t 50 miles from the Landfill. 

The PA experts reviewed reports generated by Arrowhead Landfi ll ' consultants and submitted 
to AD . Those r port ho ed occurrenc of barium. acetone, and 2-hexanonne. In multi pl 
semi-annual detection monitoring events groundwater analysis from the Landfill detected 
occurr nces of barium ac ton and 2-hexanonne. imilarly, each of the e constituents ha e 
been detected in the background groundwat r monitoring wells with barium being detect d in the 
groundwater prior lo wa te plac ment in the dispo al unit. Ho e er th Landfill consultant 
I and Bunnell-Lanrn1ons ngineering Inc. , and ADEM have concluded that barium is 
natural I occurring in the soil and groundwater throughout Alabama. 54 Furthermor . the 
consultants have d tennined that the source of the volatil organic compound (VO s) ( .g. , 

Memorandum from Wesley $ . Edwards, ADEM Groundwa1 r Branch to Phillip D. Davis ADEM olid Waste 
Branch. February 21, 20 12, ADEM 's nforcement and Compliance lnfom1ation eFi l File Name 17668_53-
03_ 105_2012022 I_SW R_GW _ Re i , .pdfand ADEM' nforcement and Compliance lnfonnation efile File 

ame I 7668_53-03_ 105_20121002_MO I_GW _Altemativ _Source_ Determination.pdf. 
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acetone and 2-hexanonn ) is attributed to the well construction materials ( e.g., black paint of th 
tee) ri ers). Ultimately none of the d tections exceeded maximum concentration I vels 

(MC ). ·s 

CR O notes that, in accordanc with the prescrib d regulation , Arrowhead Landfill perform d 
annua l stati tical anal se of th ground at r to d termin hether a r lea of leachat had 
occurred. 56 The statistical analy es do not show evidence of a statistically significant increase 

er backgr und ground ater quality or a r l ase f leachate from th rro head and fill and 
accordingly no impact to groundwater. Furthermore, ECRCO r viewed mat rials hawing that 
no at ional Pollutant Di charg Elimination yst m PD ) p rmitted discharge from the 
Landfill were above the MCL. 

Tuer fore R was not ab] to e tablish a cau al connection betw en th adverse harms 
alleged and permitting actions underlying th May 2013 i ues and the operation of the 
Arro head Landfill. hile compliance with environmental law does not necessarily constitut 
compli.ance with federal civil rights laws, EPA recognizes a number of form and types of 
e idence that could establish causation, including cientific proof of a direct link, pr diction of 
potentially igni ficant exposures and risks resulting from tressor created by the permitt d 
activities or ther ource and other compl x methodologies. ·1 ln tbi case, R O al o 
consid red the complaint, supplemental infom1ation information from a site visit, intervi ws, a 
review of DEM' regulations and administrative codes permitting docum nts in pection 
r port studi s and wat r sampl reports. Here, the site- pecific information did not establish 
that any of the alleged harms were cau ed by the permitting actions. Because cau ation a not 
stabli hed , and th refer no prima fa ie cas of di crimination, ECR O did not examin 

disparity or adversity. 

ADEM ' s Enforcement and ompliance Information etile File ames 17668_53-
03_10 _20110413_ MO I_GW_rpt.pdf, 17668_53-03_ 105_201104 14_ MO I_GW_ Rpt.pdf, l7668_53-
03_ 105_20 110815_SWMR_GW _ Rev iew.pdf, 17668_53-03_ 105_20I I 1024_MONI_GW _Rpt.pdf, I 7668_53-
03_ 105_20 120427_MO I_GW_Rpt.pdf(onl barium detected), 17668_53-
03_ 10 _2012 103I _ MO I_GW_Rpt.pdf, and 17668_53-03_ 105_201301 I0_MO I_GW_ Revised_ Rpt
Fa ll_2012.pdf. 

Each of the anal se were completed in accordance~ irh EPA 's tali tical Anal i of Ground, ater Monitoring 
Data as RCRA Faci lities-Un ified Gu idance (March 2009) and ADEM 's so lid waste management rule 335- I 3-
4.27(2)(m). lfthe owner or operator determines, pursuant to 40 C.F.R. §2 8.53(g) documents that th re is a 
tatistically significant increase (SSI) over background for on or mor of the constituents listed in appendix I, the 

owner or operator: (1) Must within 14 days of this finding place a notice in the operating record ind icating which 
constitu nts ha e shown stati tically ignificant changes from background le els, and notify the Stat director that 
this notic was placed in the op rating record· and (2) Must e lablish an asse ment monitoring program meeting the 
requirements of 40 .F. R.258.55 within 90 days except as provided for in paragraph (c)(J of this ction, and 
(.>) Th owner/operator ma d monstrate that a source other than a WLF unit caused the contamination or that 
the SSI resulted from rror in ampling, analy i , statistical eva luation, or natural variation in ground-water quality. 
If a successful demon tration i made and document d, the owner or operator may continue detection monitoring a 
pecified in thi section. If, aft r 90 days, a successful demon tration is not made, the owner or operator mu t initial 

an asses ment monitoring program as required in 40 .F.R. 258.55. 
57 . • Department of Justice Title Vl Legal Manual cction Vil (Pro ing Di crimination - Di parat.e Impact), at 
(C)( I )(d), at https: //w\ w.ju tice.gov/crt/fcs 6Manual7. 
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• oal Ash 

RCO did not accept for in stigation as part of the May 2013 i ues, an i sue regarding coal 
a h. However during subsequ nt conversations with omplainants, Complainant provided 
more details about curr nt coal ash cone ms and it possibl adver health impact on th 
community giv n that Arrowh ad Landfill i p rmitt d to ace pt and maintain coal ash. ome of 
th described health impacts include r pirator prob[ ms including coughing, se re stomach 
problems and concern r garding ater quality in the area surrounding the Arrowhead 
Landfill. 58 These concerns related to both air and water. 

Regarding these concern E RCO found that on July 27 2011 the ash disposal area of the 
Arrowhead Landfill wa closed utilizing a Resource onservation and Reco ery Act (R RA 

ubtitle D final closure ystem to encap ulat the waste. 59 Th final closur system consisted of 
a synthetic liner and a layer of soi l capable of ustaining a vegetative cover to control erosion. 

DE c rtified the partial clo ure of the ash di posal area on Octob r 11 , 20 11 . The final 
closure system i designed to minimiz the infiltration of surface water from entering the 
disposal cell and minimize ero ion. For example, to date the groundwater monitoring s stem has 
not detect d a release from trus disposal unit, the final closure system is stabilized and there is 
no evidence of liner failure . 

There is insufficient vidence that in it encapsulated state the coal ash is causing any alleged 
environmental and health effects. Therefore, ECRCO was not able to establish a causal 
connecti n between the ad erse hann alleged and p rmitting action und rlying the May 2013 
issues and the operations of the Arrowhead Landfill. Because there is no causal connection, and 
th refore no prima facie case of discrimination ECR O did not examine di parit rad er e 
hann. 

• · ectors 

Th Complainant alleged qualit of life impacts due to the increased population of flies and 
birds associated ith the Arrowhead Landfill operations. E RCO did not complete an on-site 
evaluation of the Arrowhead Landfi ll operations or conduct interviews of the Landfill manager 
or certifi d operators a part of this complaint investigation. Howe er, E R Or i wed 
available records including the Landfi ll s operating plans,60 permit requirements, such as cover 
r quirements and pecial wast approvals, ADEM inspection record , and the Landfill's I achate 

58 Lerter from Marianne Enge lman Lado, Senior Staff Attorney, Earthjustice and Matthew R. Baca, Associate 
Attorney, · arthjustice orthwest Office ro Velveta Golightly-Howell Director. Office of i ii Right and Jeryl 
Co ington. Acting Assistant Director, Office of Ci ii Rights .S. Environmental Protection Agenc , page 13. 
(March 8, 20 16). Complainants also discussed this issue during telephone interview conduct:ed in 20 16 and 2017. 
59 40 C. F.R. 258 Subpart F and ADEM Adm in. Code r. 335- I 3-4-.20(2)(b). 
60 Permit Rene\ al Application for Arro, head andfill Permit #53-03 for Perry County Asso iates LLC Perry 

ounty Alabama Revised April 2011, Volume 1 of2, ADEM File Name: 17668_53-
03_ 105_20 101229_P RM_Permit_Rencwal_Vol_ 10f2.pdf; and, Pem1it Renewal Application for Arrowhead 
Landfill Permit 53-03 for Perry Coun As ociates LLC Perry oun Alabama December 2010 Volume 2 of 2, 
ADEM File ame: 17668_53-03_ 105_20101229 _pERM_Pem1i1_Application_for_Pem1it_Renewal_ Vol_20f2.pdf. 
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management procedures61 in an attempt to identify possibl operational irregularitie or 
violations that may result in the alleged quality of life harm . 

At the time of ~CR O's review. the permitting d cum nts did not show an occurr nces of 
acti e leachate breakouts which could generate or attract an increa e in the vector population· 
nor did the permitting document produce idence of di tre ed getation b ing identifi d 
a1ong the id lopes of th Landfill during routin inspection . The records did show that the 
Landfill' form r leachate generation rate was 50 000 to 100,000 gallon per day hich also 
included management of an influx of torm water into the collection system.62 The Landfill 
employed technique to reduce the leachat generation rate b 35 000 gallons per da through 
op rational changes that includ d segregating storm water ia the utilization of rain cover . by 
continuing solidification, and recirculating leachate by direct discharge into the working face or 
thr ugh injection well within the cell .63 Reports showed that th remaining generated I achate 
wa tran ported by tanker truck to publicly-owned treatment orks for 1reatm nt and di posaL 
Furthermore and as previously tated abo , the Arrowhead Landfill operate 25 olar powered 
ga vent flare for th landfill I achate collection ystem cleanout ent to mitigate odor that 
could attract v ctors. ECRCO was unable to identify any function related to leachate 
managem nt that could result in the r ported increased population of fl i s and bird . 

Th Arrowhead Landfill waste acceptance pro ision include nonhazardous olid aste . 
noninfectious putre cibl and n nputrescibl waste, and special wa te including asb stos 
foundry and petroleum contaminat d waste, and municipal olid a t ash.65 As an operational 
requirem nt, t11 Landfill confines and compacts the waste within the smallest working face of 
the dispo al unit having a vertical thicknes of le than eight (8) feet. 66 During periods of 
transition betw en former and n wly constructed cells and for the management of construction 
and demolition mat rials the Landfill recei ed permitting ariance from AD for the 
operation of two (2) working faces. CR O wa unable to identify any functions r lated to the 
wa te acceptanc pr vision or the waste placement requirements Lhat could r ult in th alleged 
increased population of flies and birds. 

At the conclu ion of ach day s operations the Arrowhead Landfill is required to cover the daily 
operating area ith a minimwn of six 6) inches of compacted earth or ther altemati e daily 
co r (ADC) material .67 AD M has approved the following alternative dai ly covers for the 
Arrowhead Landfill.: synthetic tarps coal combu tion b -products from lectrical g nerators, 
petroleum contaminated soils, automotive shredd r residue and Po i-Sh 11®. Asp rmitted , some 

61 Hodges, Harbin. Newberry & Tribble, Inc. February 15 2010 correspondence to AD · M. Perry Councy A sociates 
Landfill, Leachate Handling Procedures. H T Project o. 6004-010-10, AD File umber 17688_53-
03_ 105_20 I 00217 _ CORR_Leachate_Hand_Proc.pdf. 
62 Id. 
63 Id. 
6-l Id. 
65 Arro, head Perm it Modification ADEM Enforcement and Compliance Information eFile File Name 17688_53-
03_ 105_20121023_pERM_permit.pdf(October 23 , 2012)· Arrowhead Landfill Permit Variance AD M' 
Enforcement and ompliance Information eFile File am : 17668_53-03_ 105_20 130617_P RM_Pennit.pdf (June 
17, 2013) 

66 Id. 
6 ADEM Adm in. Coder. 335-13-4-.22( I )(a I. 
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of th AD have torag and placem nt limitation to pr ent contact storm water runo f from 
I a ing the limits of the lined c 11 area. E RCO was unable to identify any function related to 
the daily cover requirements or the utilization of ADCs that could re ult in the al leg d increased 
population of flie and birds. 

Therefi re R as not abl to e tabli ha cau al connection betw en th ad er e harms 
alleged and permitting actions underlying the May 2013 i ues and th operations f the 
Arro head Landfill. While compliance with en ironmental la doe not necessaril constitute 
compliance with federal civil rights laws EPA recognize a number of form and types of 
e id nee that could establish causation. including cientific proof of a direct link pr dicti n of 
potentially ignificant exposures and ri ks re ulting from tressor created by the permitted 
activities or other ource and other comple · methodologies.68 In this case CR O also 
considered the complaint, uppl mental information Landfill s operating plans, permit 
requir ments, such as cover requirements and special wa t approval , AD M insp ction 
record and the Landfill' leachate management procedures. Her the ite- p cific information 
did not establish that any of the alleged harms were caus d by th permitting act ion . Because 
cau ation a not tabli hed, and th r fore no prima faci ca of di crimination CR O did 
not examin disparity or adversity. 

on-Health Related Impacts 

• Degradation of metery 

uring the course f the in estigation omplainant rai d concern r garding ho AD 
decision to permit Arrowhead Landfi ll has adversely affected the abi lit ofth members 

niont wn community to isit e H pe hurch em t ry. pecifi ally, mplainant tated 
that th proximity f the Landfill interferes with community member vi iting the emetery du 
to acrid odor from the Landfill the in tallation of ater monitors on met grounds, failure 
to maintain access to the emetery premises and di turbing the emetery grounds with the use 
of hea equipment. ln addition Complainant stale that ADEM s pem,itting action failed to 

nsur that the Cemetery was protected from the aforementioned instances of interferenc . 
ECR O inve tigated thi i ue b isiting th Cem tery in ugust 2014 and b re iewing 
infom1ation ubmitted by omplainant including pictures document submitted by AD Mand 
Green Group Holdings LLC. 

CR O' s review found that the owner of th Arrowhead Landfi ll owned th Cemetery property 
at the time rnplainant ' filed their omplaint and for some p riod prior. The Cemetery 
property, how ver was never part of the AD M-permitted Arrowhead Landfill and the Landfil l 
maintained a minimum I 00-foot buffi r be een the wast disp al unit and its prop rty 
boundaries. In January 2016, the Arrowhead Landfill conducted an initial reconnai sane level 
ite vi it in which it was determined that clearing as needed of unwanted gr wth t accurate! 

defin the c metery boundarie . During thi isit funerary object and historic, ornamental, or 
trad itional landscap features and planting were id ntified as well as an older plit c dar post and 

68 U.S. Department of Justice itle VI Legal Manual, ection VII (Pro ing Di crimination - Di parate Impact at 
(C)( l)(d), at http ://www.justice.gov/crt/fc 6Manual7. 
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a barbed wir fi nee. According to thi rep rt all objects w re marked and left in place where 
they were found. In February 2016, DEM approved the Landfill s request to reduce it 
p rmitted Landfill property by ~3.12 acres that surrounded the Cemetery. Th Landfill moved 
the I 00-foot buffer boundary to maintain compliance withs paration r quirements and then 
de ded thi ~3.12 acres parcel , along with the emetery property, lo the ew Hope Cemetery 
Foundati n. Furthermore, this reduction in acreage required a minor p rmit modification to 
relocate r quir d monitoring el ments [e.g. four (4) methan monitoring points] located along 
the property boundary within the landfill's permitted footprint area, furth r a\ a fr m th 
cem tery . 

E RCO as not abl toe tabli ha causal connection b tw n the adver e hanns alleged and 
AD M' permitting action underlying the ay 2013 is ues given that the C meter wa ne r 
within th operational boundari s of the permitted Arrowhead Landfill property that ADEM 
permitted. AJ o, ADEM appro ed th Landfill s request tor due the andfill boundari b 
~3.12 acr s surrounding the Cemetery. Th rea:fter, Arrowhead de ded this property and the 
Cemetery to th Cemetery Foundation. Becaus CR O is not able to stabli ha causal 
connection, E RCO cannot determine a prima facie case of discrimination. CR O did not 
examine disparit or adv rse harm. 

Although not rele ant to the Title VI anal is discussed abo e, E RCO note that information 
brought to our attention during this investigation suggests that there is conflicting information 
and apparent misund rstanding r garding the re ponsibility for upkeep and maintenance f th 
cemetery. Although these actions are not legally required, E RCO believes that the Arr whead 
community would b nefit from ADEM s leader hip in initiating conver ation betw en ADEM, 
the Landfill, and member of the community to provide information and discuss the 2016 
reduction of th permitted Landfill boundar and clarif the roles and respon ibilitie related to 
the overall managem nt of the emetery and adjacent properties. 

• Lack of Fence Around Landfill & Jncrea ed R aming Wildlife 

Complainants raised cone rns that the Arrowhead Landfill does not have a physical fenc that 
ext nds around the p rim ter of the propert resulting in increased wildlife migration be een 
the Landfill and the community. Complaints assert that a fence would reduce the number of 
animals ntering and xi ting the Landfill propert . It i uncl ar what harm i actuall b ing 
alleged a a re ult of the alleged' increased migration betwe n the landfi ll and the community. 
Ba ed on the e idenc pre nted, it is also unclear wh Complainants belie e this particular 
mitigation a fence, wou]d address the alleged migration of animals. 

The Arrowhead Landfill encompasse approximately 980 acres and is permitted to uti lize both a 
natural and an artificial (physical) barrier along it perimeter for the purpose of controlling public 
ace ss and preventing unauthorized vehicu lar traffic and illegal dumping of wastes. 69 The 

69 ADEM Adm in. ode r.335-1 3-4-.19 Access. The owner or operator of the facility must control public access 
and prevent unauthorized vehicular traffic and illegal dumping of waste by using artificial barriers natural barrier 
or both as appropriate to protect human health and the environment. 
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Landfill maintain a minimum I 00-foot buffer between the waste disposal unit and its property 
boundari .70 

RCO has detennined that there is in ufficient evid nee in the rec rd to e tablish adverse harm 
re ulting ither from th alleged mo ment o· animal or th absenc of a ence around th 
Arrowh ad Landfill. 

• Diminution in Home Values 

omplainants rai ed concerns related to diminution of propert alue due to AD s 
permitting action underling th May 2013 is ues. For its part EPA has substantial discretion to 
d tennine the types of harms, on a case by ca e basis that warrant investigatory re ources and 
ar ufficientl harmful to iolate Tit! VI. 71 R O determined that it ould not investigate 
substantively the alleged harm of dim inution of property values in this ca e. There i 
insufficient e idence in the record to uggest that DEM 's p rmitting action them el es 
r ulted in a sufficiently significant harm with regard to property values . 

II. The 2016 Retaliation rs ue 

In 2016 CR O ace pt d the following additional i ue for in estigation: 

Whether ADEM s actions or inactions violated 40 C.F.R. § 7.100, which prohibit 
intimidating, threatening, coercing or ngaging in other discriminator conduct aga inst 
any individual or group because of actions taken and/or participation in an action to 
secure rights protected b the non-discrimination statutes O R enforces. 

With respect to this issue ECR O finds insufficient evidence of discrimination ba ed on 
retaliation. Ho e er a explained belo\! E R O has cone ms about the transparenc of 
ADEM s proces for addressing and resolving retaliation complaints as well as the underlying 
processe and environmental complaint determinations which form the ba i for some of 

mplainant s claims of retaliation. Our inv ligation revealed that ADEM failure to provide 
explanation and clarifying information to Complainants to support its retaliation and 
en ironmental complaint determination lend to an atmosphere wher complainant feel that 
AD M is inatt ntive to their concerns about th Arrowhead Landfill and whether their 
complaints are handled by AD M in an impartial manner. 

70 ADEM Adm in. ode r.33 -13-4-.12 (2)(1), ADEM" Enforcement and ompliance In formation eFile File ame 
17668_53-03_ 105_20 110412_PERM_Modificatioin_Application-l-lorzonial_Expansion-Drawings.pdf and 
17668_53-03 _ I 05 _20 I 60330_PERM-Application_Drawings.pdf 
1 See Choate, 469 .S. at 293-94: "Title VI had delegated to the agencie in the fir t instance the complex 

detennination of what sorts of disparate impact upon minorities constituted sufficiently significant social problems, 
and were read ily enough remed iable, to warrant al tering the practices of the federal grantee that had produced those 
impacts." ee also Alexander v. Sando al 532 .S. 27 , 305-6 2001) ( te ens J. , dissenting). 
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Background 

On Augu t 19, 2016, omplainants in P File o. 12R-13-R4 r quested t supplement the 
existing complaint in that matt r due to allegations that AD M dir ctly and through the actions 
of Green Group Holding engag d in and fail d to protect omplainants from a continuing 
practice72 ofrelaliation and intimidation. 73 The Complainant provided additional clarifying 
information about al leg d instances of retaliation in a follow up conference call on eptember 
15 2016. 1n addition, omplainants submitted information in letter dated December 14, 2016 
and July 28 2017 which included specific examples and claims of' a broader pattern of 
intimidation and irregularitie in ADEM's complaint proce s. 74 E RCO al o conducted an 
interview with one of the Comp]ainants on September 7 2017. 

Legal Standard 

The Title VJ implementing r gulation at 40 .F.R. 7.100. pro id s that [n]o applicant 
r ipient, nor other per on shall intimidate, threaten coerce or discriminate against any 
individual or group either: (a) For the purpo e of interfering with any right or pri ilege 
guarante d b the cts of this part or (b) Because th indi idua.l has filed a complaint or ha 
testified assisted or participated in any way in an investigation proceeding or bearing under this 
part or ha oppo ed an practice made unla ful b thi regulation. 75 

To establish that retaliation has occurred, ECRCO first must determine whether: (1) An 
indi idual engaged in protected acti it of hich the recipient was aware· 2) the r cipient took a 
significantly adverse action against the individual; and (3) a causal connection exists between the 
individual' protected acti ity and th recipient's adverse action. 76 If all of these element are 
present, a prima facie ca e of r taJiation has b en established and E RCO then inquires whether 

72 In evaluating the omplainant's allegations, ECR O determined that some of the discrete alleged acis de ribed 
by the complainant fell outside of the 180-day regulatory filing requirement. (40 .F. R. § 7 .120) E RCO analyzed 
these as part of an alleged continuing discriminatory practice. See Case Resolution Manual (Jan.20 17), at 
hnp ://,, w.epa.go /sites/production/file 2017-01 /document final_epa_ogc_ecrco_crmjanuary_ l 1_2017.pdf. 
'The complainant musr al lege facts that are sufficient to indicate either a series of related, discrete acts of which one 
occurred within the 180-day filing period or a y temic polic or practice that operated, ithin the 180-da period.' 

Lener from Marianne Engelman Lado Senior Staff Attome arthjustice to Lilian Dorka, Interim Director, 
Office of Civil Rights, U.S. Environmental Protection Agency. (A ugust 19, 20 16). 
74 Letter from Marianne Engelman Lado Visiting Clinical Profes or of Law, Environmental Justice linic. Yale 
Law chool to Lilian Dorka. Director External Civil Rights Compliance Office Office of General ounsel. .S. 
Environmental Protection Agency Headquarters, at p. 7 (July 28, 2017). ee also Letter fl-om Marianne Enge lman 
Lado, Senior Staff Attorney, Earthjustice to Lilian Dorka Acting Director Office of Civil Right . U.S. EPA. 
(December 14, 2016). 
75 40 C.F.R. § 7.100. Title VI gives authority for thi investigation. See Peters v. Jenney, 327 F.3d 307, 316-18 (4th 

ir. 2003) (concluding that under the upreme Court's decision in Sullivan v. Little Hunting Park. lnc.396 U 229 
(1969) (a prohibition on di crimination hould bejudiciall con trued to include an implicit prohibition on 
retaliation against those who ppose the prohibited discrimination) (internal citations omitted). 
76 U .. Dept. of Justice Title VI Legal Manual , ection VIII (Proving Discrimination - Retaliation) (8)(3), at 
http ://, , , .justice.go le fc 6 anual8; see also Peters v. Jenney 327 F.3d 307. 320 ( th Cir. 2003) (i nternal 
citation omined)· Emeldi v. Univ. ofOregon, 673 F.3d 1218, 1223 (9th ir. 20 12) (apply ing Title VII framework to 
establish a prima facie case of retaliation under Title IX); Palmer v. Penfield Cent. ch. Dist., 918 F. Supp. 2d 192, 
199 (W. D .. Y. 2013): Kimmel . Gallaudel Uni . 639 . Supp. 2d 34, 43 (D. D .. 2009: 1-licke er g·2 F. 
Supp. 2d 257,268 (N.D .. Y. 2012); Chandamuri v. Georgetown Univ. 274 F. Supp. 2d 71 84 (D.D .. 2003). 
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the r cipi nt had al gitirnate, non-retaliatory reason for taking action that wa adv rse. ~CR 0 
then analyzes the evidenc to determine whether the offered reason ism rel an excuse or 
pr t xt for retaliation. 77 

In add ition itle VI' prohibition on retaliation may extend to third parti s, 78 which may include 
low r-lev I recipient employee program beneficiarie or participants rganizations ith a 
relationship to the r cipient such as contractors, and others. 79 Recipients have two k y 
obligations related t third part retaliation: first to protect indi iduals from potential retaliation. 
recipient are obligat d to keep the id ntity of Complainant confidential except to the extent 
necessary to carry out the purposes of the Title VI regulation , including conducting 
in tigations, hearings or judicial proceedings· and s cond recipients must investigate and 
respond when a third part engages in retaliatory onduct that Titl VI prohibit . 80 with other 
type of third party conduct such as harassment the extent of the r cipi nt's obligation i tied to 
the level of control it has ver the bad actor and th en ironment in which the bad acts 
occurred. 81 EPA makes th se determinations on a case-by-ca e ba i in I ight of the facts and 
totality of circumstances in a particular case. 

AJlegation 1: ADEM's Re po11 e to Comp/ai11a11t's Marci, 25, 2016 Letter 

Complainants al leg d that ADEM fail d to investigate allegations of intimidation and retaliation 
by AD M' s p rmittee, Gr en Group Holdings , which Complainant brought to ADEM 
attention through correspondenc dated March 25,2016.82 pecificall omplainants a rted 
that Green Group Holdings threatened to take legal action against "community members 
speaking out about th thr ats and injuries ndur d and percei ed in th town: •t!J including 
stat ment about alleged d secration of New Hope Church Cemetery and alleged unpermitted 
di charg lea ing Arra head Landfill.84 

77 ee, e.g., Patter on v. Mclean Credit Union, 491 .. 164 186-86 (noting the Fram work for proof developed in 
ci ii rights cases), citing. Texas Dept. of Community Affair v. Burdine, 450 U .. 248 ( 1981 )· McDonnell Douglas 
Corp. v. Green, 411 U.S. 792 ( 1973)· see also Bow rs v. Bd. of Regent of the Univ. ys. of a .. 509 Fed . App, . 
906 9 I 2 ( I I th Cir. 20 I ))(finding that in a retaliation claim under Titles VI and IX an advers action is one that 
would dissuade a reasonable per on fr m making or supporting a claim of discrimination)(citing, Burlington 

ort.hem & anta Fe R . . White, 126 S.Ct. 240 -. 2415 (2006)). 
78 See 40 .F.R. § 7.100 ( tating that "(n]o applicant , recipient, nor other person shall intimidate threaten, coerce, 
or discriminate against any individual or group .... )" (emphasis added). ee also, 28 C. .R. § 42.107(e) (Department 
of Justice regulations): 34 C.F.R. s I 00.7(e) Department of Education regulations); . . D pl. of Ju tice Ti tle VI 
Legal Manual, Section VIII (Proving Discrimination - Reta liation)§ (8)( ), at 
http ://www.justice.go le fc 6Manual8 
79 U .. Department of Justice Title VI Legal Manual , Section VIII: Proving Discri mination- Retaliation § (8)(3), at 
http ://w, \ .justice.go /crt/fc 6Manual8. 
so Id. 
81 Id. . cit In,, Davis v. Monroe Cn- Bd. 0(£d11 c .• 526 U .. 629. 644 ( 1999). 
82 Letter from Manhe, R. Baca, A sociate Attorney, Earthjustice Northwest Oflice and Marianne Engelman Lado, 
Senior Staff Attorney, arthjustice to Lance Lefleur, Director, Alabama Department of Environmental 
Management. (March 25, 2016). 

j Id. 
S4 Letter from Marianne Engelman Lado. Senior StaIT Attorney, arthjustice to Lilian Dorka Interim Director, 
Office of ivil Rights U .. En ironmental Protection Agency, at Exh. 6 Augu t 19, 2016). 
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In addition Complainants alleg d that Landfill staff fo llowed and observed community m mber 
and scientists near the andfill in a wa that omplainants percei ed as thr atening. s· Al o 

mplainants allege that the andfill disrupted the grounds at the w Hop hurch Cem tery 
"by using a build zer to uproot trees push up mound of dirt and widen a one-lan path into a 
30 to 40-foot roadwa through th cemetery ground possibl co ering up om of the gra es in 
th proc 86 

DEM re ponded to the arch 26 2016 complaint about alleged r taliatory conduct by it 
permiltee, Green Group Holdings in a letter to Earth justice on April 8, 2016. 87 ADEM stated 
that it re ie ed the information and determined not to becom invol ed in the dispute between 

omplainants and Green Group Holdings. ADEM explained that its permittee remained in 
compliance with the conditions et forth in the permit and further stated that e Hope hurch 

metery propert is outside the boundaries of the Landfill. Therefore according to ADEM 
any activities occurring at the emetery are outside the purview of the permit and further 
constitute a pri ate dispute about libel and slander, which ha nothing to do ·th omplainant s 
Title VI complaint. As a result, AD M concluded that it would not get involved in the matters 
brought forth by the Complainants. 

A to Allegation I, ECRCO ha determined that the omplainants engaged in a protected 
activity hen th filed a Titl VI administrati e complaint ith EP alleging di crimination on 
th basis of race in a lett r dated Ma 20, 2013.88 The e activities are rights and privilege 
guaranteed by Title VI and EP 's implementing regulation that are protected from retaliation. 89 

Although it appears that ADEM may not have handled the complaint through its 
nondiscrimination grie ance pr cedure , E R O has found insufficient e idence to clearl 
e tablish a cau al conne tion between the alleged adverse action (failure to in estigate) and the 
protected activity of filing a Title VI complaint. ln particular, there i no evidence that ADEM s 
apparent failure to addre the mplainant s r taliation complaint through its nondiscrimination 
grievance procedures in March 2016 was motivated by Complainant s Title VJ complaint filing 
in June 2013 90 other than the a sertion b the omplainants that it was so.91 As a result, there i 

85 Letter from Matthew R. Baca, Associate Attorney arthjustice ortln e t Office and Marianne ngelman Lado, 
enior tafT Attome Earthju lice to Lance LeFleur, Director, Alabama Department of Environmental 

Management. (March 25, 2016). 
86 Id. 
87 Lener from Lance R. LeFleur. Director, AD M to anhew R. Boca sq. and Marianne ngelman Lado sq., 

arthjustice. (April 8 2016). 
88 Letter from David A. Ludder to Vicki A. Simons Director, Office of Civil Rights U.S. Environmental Protection 
Agenc Re: Title VI i ii Rights Complaint and Petition for Relief or anction - Alabama Department of 
Environmental Management Permitting of Arrowhead Landfill in Perry County Alabama ( PA OCR File No. 0 IR
l 2-R4). (May 30, 2013). 

89 ee, e.g., Pe1ers v. Jenne , 327 F.3d at 320-21 (appl ing the same meaning to ·protected acti ity'' in the Title VI 
context as in other civil right cases, which is opposition to an unlawful practice that complainant has reason to 
believe ha occurred , citing, Bigge v. Albertson 's, lnc., 894 F.2d 1497, 1503 ( 11 1" ir. 1990). 
90 ee, e.g., Jones . Gulf Coa t Health are of Del., LLC, 854 F.3d 126 I 1271 (11th Cir. 20 I ?)(noting that 
temporal proximity between a protected activity and an adver e action may be sufficient to establi ha claim of 
retaliation, but if temporal proximity alone i relied on. it must be ' very close" to establish causation)(internal 
citations omiued) 
91 ee U . . Department of Justice Title VI Legal Manual , Section VIII: Proving Di crimination- Retaliation§ (8)(2), 
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no causal connection b tween th protected activity and the adverse action to support a prima 
facie showing of retaliation. 

Notwith tanding ECR 's conclusion of insufficient evidence of a iolation ECR O ha 
concerns about ADEM lack of transparenc r garding the proces it utilized to address thi 
retaliation complaint. In analyzing thi issue ECRCO specifica lly asked AOEM whether it has a 
process/procedure for addres ing and responding to claims of retaliation intimidation, 
harassment or other mi ondu t by permitted facilitie again t community m mber . AD M 
re ponded by referring general ly to its Nondiscrimination Statement and provided a copy of its 
En ironrn ntal omplaint Proce (SOP #9303).92 This SOP docum nts the proce for filing 
en ironmental complaint with ADEM, but does not address the process for filing and 
investigating claims of discrimination, including tho e involving reta liation and intimidation. 

The complaint at issue here involving allegations of retaliation and intimidation by Green Group 
Holding , i one of intentional discrimination9 which is the t pe of complaint that hould be 
hand led through a recipi nt's nondiscrimination grievance procedure .94 The nondiscrimination 
regulation requires that recipient adopt grievance procedures that a ure the prompt and fair 
r elution of nondiscrimination complaints.9 !though ther is insufficient vid nee in the 
record to conclude that ADEM did not conduct an appropriate review of thi alleged retaliation 
action ADEM u e of it grie ance procedure , rather than it appar nt u of its nvironmental 

omplaint Proce s, would have provid d Complainants with greater clarity and transparency and 
would have provided ADEM an opportunity to address this i sue at the state level. 

Given that it appears ADEM handled thi particular complai nt outside of its nondiscrimination 
grie anc procedures RCO has concerns r gard ing whether AD will utilize it grie ance 
procedur to process retaliation complaints going forward. A a r ult, although not legally 
required under these specific facts E R O strongly recommends that AD M clarif and 
e plain in the gri anc procedur s themselve that DEM ill in e tigate and re olve 
retaliation and intimidation claims in a prompt and impartial manner under the grievance 
procedures just a ADEM state it would do o with an other discrimination claim.96 Although 
not legal) required. E RCO further recomm nds that ADEM ' grie ance procedures inform the 
public that during the investigation of all claim including retal iat ion, the "preponderance of the 
e idence' tandard will be appli d. 

at htrps://\i v.ju lice.go /c fc 6Manua18 (there mu I be e idence of discriminatory intent that does not require 
support from inferences). 
92 mail from Tom Johnston, General Coun el. ADEM to Lilian Dorka Director, xtemal ivil Rights Compliance 
Office EPA. (September 22 2017) (attaching En ironmental omplaint Process OP #9303 Re . O. Version Date 
D cember 6, 20 1 I). 
93 See, Jackson v. Birmingham Bd of Educ. , 544 U.S. 167, 173-74 (2005) (finding that '[r]etaliation is, b 
definition, an intentional act and a form of discrimination becau e the complainant i being treated differently . 
9~ See http://adem.alabama.gov/inside/files/Civ ilRight Process.pdf. ADEM stated that its grievance procedures have 
not changed in any ubstantial way since 2004. See Letter from Lance R. LaFleur, Director, ADEM to Lilian Dorka 
Acting Director Office of i ii Right , EPA ( eprember I, 2016), at Attachment 2 - Re pon e to Questions. 
95 40 C.F.R. § 7.90 (each recipient with 15 or more employees shal l adopt grievance procedures that a ure the 
prompt and fair re olution of comp laints). 
96 See 40 C.F. R. 7. I 00 (slating that "[n]o applicant recipient, nor other person hall intimidate, threaten coerce. 
or discriminate against any individual or group . . .. )" (emphasis added). 
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Allegation 2: E11viro11me11ta/ Management Commission Meeting 

omplainant alleged that som ofth m attended th Alabama nvironmental Managem nt 
Commission (EM )97 m eting held on Augu t 16, 20 13, to pre ent to i sues that w re occurring 
in Uni ntown related to Arro h ad Landfill and the wa tewater treatment plant. mplainant 
further alleg d that they were d nied the opportunity to speak by EM 's board member due to 
the p nding Title VI complaint.98 For its part. AD M d nied that it or the C engaged in 
r taliatory conduct at the M meeting. 

Regarding llegation 2 CR O determined that the Complainants engaged in a protected 
activity when they filed a Title VI administrative complaint ith EP alleging discrimination on 
the ba is of race.99 CR O also found that the EM took an advers action again t the 

omplainant( ) by denyi ng them the opportunity to pres nt during the Augu t 2013 meeting. 
omplainant pre nted idence that initiall the ould be allowed t speak at th EM 

meeting, including providing a meeting agenda which made refe rence to their requ t to 
peak. 100 H wev r, EM ultimate! preclud d them from peaking due to th ir part in an activ 

Title VI complaint dealing with the Arrowh ad LandfilJ. 101 Complainants' participation in an 
active Title VI complaint and th ir pr lusion from peaking for that r ason pro id s the causal 
connection between the protected activity and the adverse action. Thus, ECRCO d termined that 
the evidenc upp rts th stablishment of a prima facie ca e of retaliation. 

Once a prima facie case has been established the recipient must show lhat there was a legilimate 
non-di criminator /retaJiatory reason fo r th adver e action and that it\; as not a pretext for 
discrimination. A part of its investigation of this i sue CRCO reviewed the EM ' August 
I 6 2013 hearing minute and r quested further information from ADEM regarding the 
justification for the EM 's deci sion to preclude Complainants from speaking at the meeting. On 
Augu t 9 2017, ADEM pro ided its respon . In doing o AD Mr ferred to its rule which 
restricts public comment related to pending matters that are being addressed in another forum 

97 The MC is the over ight body for ADEM and serves in a quas i-jud icial role in hearing appeals ofadmini trative 
actions of ADEM (A la. Code §§ 22-22A-6 and 7· AD M Admin. Code r. 335-1 -1-.03 and ADEM Admin. ode 
chap. 335-2-1 ). Email from Tom John ton, General ounsel ADEM to Lilian Dorka, Director, External ivil 
Rights ompliance Office. (August 9, 20 17). ADEM website adds that [t]he EMC is composed of seven member 
who ar appo inted to six-year tenns by the go emor and subject to confirmation by the Alabama enate. EMC is 
charged, ith developing the tate's en ironm ntal policy, hearing administrative appeals of perm it . administrativ 
orders and variances issued by the D partment, adopting environmental regulation and select ing an ADEM 
director. See hnp://www.adem.state.al.u commissio defaulc.cnt. 
9B Conference call di cu sion between PA representatives and Complainant on eptember 15, 2016. 
99 Letter from David A. Ludder to Vicki A. imons, Director, Office of Civi l Rjght , U.S. Environm ntal Protection 
Agenc R : Till YI i ii Rights Complaint and Peti1ion for Relief or anction - Alabama Departm nt of 
· nvironmental Management Permitting of Arrowhead Landfill in Perry County, Alabama ( PAO R File No. 0 IR
l 2-R4). (May 30, 20 13). 
100 EM Meeting Agenda (August 17, 20 12) at http://www.adem.state.al.us/commi ion/minutes/8-16-
l 3EM MeetingFinalMinutes I 0-18-13 .pdf. 
101 EM Meeting Final Minute pp. 28-30 (August 13, 2013). http://,\,.ad m.statc.al.u comrnis io minute 8-
16-13 · MCMeetingFinalMinut 10-18-13 .pdf. 
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DEM dmin. Cod Ru! 335-2-3-.05(3) 102 

After consideration of agenda item the Corn mis ion may con ider c mments from the 
members of the public. Whil the ommi ion encourages public participation at its 
m etings for rea ons of faime and due pr cess to the partie in administrative and legaJ 
proceedings involving the Commis ion it specifical ly di courages the members of the 
Commission from engaging in the non-deliberati discussion of an case or legaJ 
proc eding pending before the ommission, or of any d cision by the Commission or 
matt r invol ing the Commission or Department that is ubject of an ongoing case or 
legal proceeding. Parti to such proceeding and members of the general public hall 
not b permitted to us the public participation opportunities h rein pro id d by the 
Cominis ion to circumv nt administrative or judicial procedure which specify th time 
and manner of pre enting testimony evidence or comment to the Commission in a 
forma l manner d sign d to provide du process to al l parties. 

Thus according to DEM. Complainants were not pennitted to peak at the meeting because to 
do so would allow discussion relating to an ongoing case involving ADEM and was not done so 
in retaliation fo r th m filing a Title VI complaint. o support i position D M pro ided 
additional exampl s where oth r who had p nding proceeding unrelated to Title VI were 
likewi denied an opportunity to pre nt for imilar rea ons pur uant to the ame Rule. 103 

CR O has reviewed the evidence regarding Allegation 2 and determined that the M · 
decision to preclude Complainants from pr enting at the ugu t 16 20 I 3 MC meeting was for 
a legitimate, non-retaliatory reason. In addition ECRCO has determined that the information 
presented b ADE sho that this ame polic was applied in other ircumstance during 

MC meetings. That is, there is evidence to support that during other MC meeting 
prosp ctiv speakers ere deni d the opportunity to speak about other matt r that were the 

102 AD · M Admin. Code Rul 335-2-3-.05(3) found at 
http://www.alabamaadministrativecode.state.al.us/J ARR/J ARR-APR-16/ADEM%20335-2-3-.05 .pdf 
103 Emai l from Tom Johnston, General Coun el AD M to Lilian Dorka. Director, External Ci ii Rights Complianc 
Office. Augu t 9 2017). The email included an attached document identified as Exhibit A (archi ved minutes of 
• MC Meeting on I 0/ 16/2009), Transcript Page os. 67-69. Additionally. the response included the fo llov ing link 
to tran cripts to hov imilar instances in which indi iduals ho were not in olved in Tit le VI mailer were not 
allowed the opportunity to speak in front of the EMC due to pending matters that were currently being handled 
under a separate forum . Please !ind specific examples at the following web addresse : 
http://www·.ad m.alabama.go /commission/minutes/4-19-1 3 MCMeetingFinalMinutes6-2 J-1 3.pdf, Transcript at 
pp. 94-95· 
http://www.adem.alabama.gov/commi io minute /8-16-13 CMe tingFinalMinutes l0-18-13.pdf, Tran cript at 
pp. 27-30: 
-http://www.adem.alabama.g v/cornm ission/m inute / 10- 18-13 EMCMeetingFinalM inutes 12-1 3-1 3.pdf Tran cript at 
pp. 37- 8; 
hup://wv,•w.ad m.alabama.gov/commission/minutes/6-20- 14 MCMeetingFinalMinutesS-15-14.pdf, Tran cript at 
pp. 42-45· 
http://\ \ w.ad m.alabama.go /commi sion/minute 10-2 I- I 6EMCMeetingFinalMinutes 12-27- 16.pdf, Tran cript al 

pp. 52-7 1; 
-http:// , \ , .ad m.alabama.go /commission/minute 2-20-15RulemakingCornmitteeMeeting inal inutes4-17-
l 5.pdf, Transcript at pp. 133-14 7 
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subject of oth r pending admini trati and lega l proceedings, and al o not Title VI matter . 
Thus there is sufficient vidence to support AD M's clai m that th Policy is appli d evenly in 
situations invo lving pending administrative and legal proc eding . regard! s of th subject 
matt rand thu not a pretext for discrimination against th Complainant on the ba i of 
engaging in th protect d activity. Accordingly CRCO has det rmined that there i insufficient 
evid nee to support a claim of r tal iati n against ADEM on this is ue. 

Allegation 3: l11s ufjicie11t Attention to E11viro11mental Concems Raised by Complainants 

The omplainants ha alleged that AD M ha ngaged in retaliation bas d on se eraJ incidents 
relating to AD M s processing of environmental complaints from Complainants. For example, 
one of the Complainant stated that he visited DEM offices in ugust 2016 for a public 
meeting. Aft r the me ting th omplainant approached an AD staff member and attempted 
to fil an in-person complaint r garding runoff from the rrowhead Landfill. According to this 
Complainant. the AD M repre ntati e tated that AD M would file the complaint for him and 
follo up. Th Complainant a rted that the M staff mernb r never followed up nor 
provided a complaint number. 

In in ligating this i ue ECR O reach d out to AD to ask about its nvironm ntal 
comp! int intake proce s and whether it has a s parate or different intake process for complaints 
filed in person at AD M office . ln response DEM refi rred E RCO to its internal document 
En ironrnentaJ omplaint Proc s (SOP #9303). 104 Based on th OP s Environmental 
Complaint Process flow chart, in-person complaints to ADEM should be assigned to a staff 
m ember for entry into a complaint database for investigation. ub equently the a igned ta:ff 
mernb r is to cormnunicat with the complainant to pro idea complaint number and obtain 
additional information as needed. 105 E RCO checked A OEM's e-File sy tern and was unable to 
locat a complaint from the Complainant around the reti r need date, but did find r cord of 
se eral other complaint ubmin db th Complainant from 201- through 2017 concerning 
water runoff from the Landfill. 106 

In thi instance ECR O detennined that the Complainant engag d in a protected acti ity r lated 
to the filing of a Title VI admini trative complaint with PA alleging discrimination on the basis 
of race. 107 E RCO aJ o found that AD M took an adver e action again t the Complainant b 
failing to intake his complaint or fo lio up ith him about his complaint. How er, there is 
insufficient evidence that ADEM failed to intake the complaint due to Complainant's filing of 
the Title VI complaint because there i e idence of several other in tance in which the 

omplainant as able to submi a complaint in which ADEM pro ided a complaint number and 

I0-1 En ironmental Complaint Proces OP 9303 Re . 0 Version Date December 6 2011 . 
105 Environmenta l omplaint Proce OP #9303 Rev. 0, Version Date December 6, 20 11 . (A D M ~nvironmental 
Complaint Proce Diagram). 
106 Referencing omplaints found again t Perry ounty A ocime 2015-2017 -FILE - ALABAMA 
DEPARTME T OF ENV IRONMENTAL MA AGEM NT, at http://app.adem.alabama.gov/eFil I 
107 Letter from David A. Ludder to Vicki A. Simons, Director, Office of Civi I Rights, U .. Environmental Protection 
Agency Re: Title VI Civil Rights Complaint and Petition for Relief or Sanction - Alabama Department of 
En ironmental anagemenl Pennining of Arro, head Landfill in Perry County Alabama (EPA O R File o. 0 IR
l 2-R4). (May 30 2013). 
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provided follow-up. 10 Thus, there is no causal conn ction b tween the protected activity and the 
ad erse action to upport a prima facie hawing of retaliation. 

The Complainant also a erted that ADEM ha hown insufficient attention to Complainants 
ho rai complaint about th rrowh ad Landfill. pecifically, omplainants cit d to a 
ovember 13, 20 15 incident where an ADEM mployee re ponded to an environm ntal 

complaint submitted by two of the named Complainants by conducting an inspection of the 
Arrowhead Landfill. 109 According to omplainants they witnessed ADEM mployee and a 
Landfill representative concluding an inspection. At the time Complainant stated that they 
were in the icirut documenting continuing andfill run-off. Complainant were able to get the 
attention of the ADEM mployee to address their concerns about the runoff. 11 0 When the 
ADEM employee engaged Complainants he did so in the in the pr ence of the Landfill 
r pr s ntati e. omplainant perceived this situation as intimidating. In addition during the 
November 13 in pection the AOEM employee and the Landfill repre entative agreed to allow 
th Complainants to ride in the back s at of a ehicle on part of the facility grounds, but hen 
one of th omplainants asked to visit pecific areas of the Landfill related to their complaint, 
the ADEM employee ignored or dismi sed their reque t. 111 

Here, ECRCO determined that the Complainants engaged in a protected activity related to the 
filing of a Title VI administrativ complaint ith EPA alleging discrimination on th basi of 
race. 112 RCO also found that AD M took an adverse action against the omplainants by 
engaging with them in the presence of a Landfill repre entative while aware that omplainants 
had filed n ironm ntal complaints against th Landfill· ho e er th r i insuffici nt vidence 
that ADEM handled this inspection in this manner due to Complainant's filing of the TitJe VJ 
complaint. Specificall , there i no e idence b ond the a sertion it lf113 to sugge t that the 
filing of th Titl VI complaint in June 2013 was the substantial or motivating reason for how 
this engagement with omplainants in November 2015 was conducted. 114 To thi point, RCO 
a ked AOEM to xplain tb circumstances under which the public participat in uch 

108 See fn .95. 
109 Lener from Marianne Engelman-Lado, Vi iting Clinical Professor of La\ , En ironmental Justice Clinic, Yale 
Law School to Lilian Dorka, Director, External Civil Rights Compliance Office, Office of General ounsel, U.S. 
En ironmental Protection Agency H adquarters, at pp. 5-6 (July 28, 2017). 
110 Lener ft-om arianne Engelman-Lado, Visiting Clinical Professor of La\ , Environmental Justice linic Yale 
Law School to Lilian Dorka, Director, External Civil Rights Compliance ffice , Office of General ounsel, U.S. 
Environmental Protection Agency Headquarter . (July 28, 2017). 
111 Lener from Marianne Engelman-Lado Visiting Clinical Profe sor of La\ En ironmental Justice linic Yale 
Law School to Lilian Dorka, Director, Externa l Civil Rights Compliance Office, Office of General ounsel , U.S. 

nvironmental Protection Agency Headquarters. (Ju ly 28 2017). 
112 Letter from Da id A. Ludd r to Vicki A. imons Director, Office of i ii Rights U. . n ironmental Protection 
Agency Re: Title VI Civil Rights Complaint and Petition for Relief or Sanction - Alabama Department of 

nvironmental Management Permitting of Arrowhead Landfill in Perry County. Alabama ( PA OCR File o. 0 IR-
12-R4). (Ma 30, 2013). 
113 ee U . . Department of Ju tice Title VI Legal Manual, Section VIII: Proving Discrimination- Retaliation§ 
(B)(2), at https://www.justice.gov/crt/ fcs 6Manual8 (there mu t be evidence of di criminatory intent that does not 
require support from inferences). 
114 See, e.g. Jones v. GulfCoasl Heal//1 Care of Del., ll , 854 F.Jd 1261, /27/ (/ Ith Cir. 20!7)(noting that 
temporal proximitJ hetween a protected activil) and an adverse action may be sufficient toe tablish a claim of 
re1a/ia1ion. bw if 1emporal proximity alone is relied on. if must be "very close '' 10 establish causation)(intemal 
citations omilled) 
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en ironmental inspections· to hich D M re ponded that ·' th r are non . ' 115 Furthermore. 
there is no indication that the omplainants requested to meet with the ADEM employee 
separately and that the ADEM employee's failure to send the Landfill repr entative away a 
based on Complainant' statu a Title YI complainants. hus th re is no causal nnection 
betw n the protected activity and the adverse action to support a prima facie showing of 
retaliation. 

As an ther example of DEM alleged inattention to their complaints, Complainants described 
an instance in which separate individual filed an environmental complaint, but rec ived th 
same complaint numb r. Complainant identified Complaint o. 7k-002wd5e88 a an example 
of wh re this ccurred. On or about November 11 2015 one of the Complainants called in an 
environmental complaint about run-off at the Arrowhead andfill. Tl1is omplainant received 
Complaint o. 7k-002 d5e88 for his complaint. On or about ov mber 12 2015. another 
Complainant called to complain about run-off at the Arrowhead Landfill, and was give the same 
complaint number as the Complainant on the da before. Then, on ovember 13 2015, still 
anoth r Complainant c mplained to AD M about Arro head Landfill run-off and was also gi e 
the san1e complaint number as th other two Complainants. 116 

ECR O asked AD M about it en ironmental complaint intake process and how it determin s 
wheth r to give complaints the same complaint number. CRCO also specifically asked if the 
logging of complaint . 7k-002wd5e88 follow d the complaint intake process. OEM 
responded as follows: If similar complaints ar recei ed close in time regarding th same 
subject matter. or if a complaint is submitted by multiple omplainants (i.e. multiple signatures 
on a complaint multiple form I tters submitted together) those complaint ma be assigned the 
am numb r. heth r complaints are a signed the same or different complaint numbers each 

individual complainant is provided a complaint number for purposes of follow-up and 
tracking.' 117 

In this instance, ECR O determined that the Complainants engaged in a protected activity 
re lat d to the filing of a Title VI administrati e complaint with EP alleging discrimination on 
the ba is of race. 118 E RCO found no ad erse action in ADEM a igning imilar complaints 
with the same complaint number. All of the complaints were filed in consecutive days relating 
to the ame en ironrnental is ue. ADE explained that e en though the ame complaint number 
ma b gi en t muJtipl complaints filed clo e in tim with similar subject matter each 
individual complainant is given the number for purposes of tracking. Accordingly by referring 
to the assigned number, Complainant ar still afforded the opportunity to follow-up with DEM 

11 5 Email from Tom Johnston, General Counse l, ADEM to Lilian Dorka, Director. External Civil Rights Compliance 
Office. EPA. ( eptember 22 2017). 
116 Letter from Marianne -ngclman- ado Visiting Clinical Professor of La, . nvironmental Ju tice Clinic, Yale 
Law chool to Lilian Dorka, Director, External ivil Rights Compliance Office Office of General Counsel, U.S. 
Environmental Protection Agency Headquarter , al pp. 5-6 (July 28. 2017). 
117 Email from Tom Johnston General Counsel ADE to Lilian Dorka, Director, E temal Ci ii Rights Compliance 
Office, EPA. {September 22 , 2017). 
118 Letter from David A. Ludder to Vicki A. Simons, Director, Office of Civil Rights, U. . Environmental Protection 
Agenc Re: Title VI Civil Rights Complaint and Petition for Relief or Sanction - Alabama Department of 
En ironmental Management Permitting of Arr0\ head Landfill in Perry County, Alabama ( PA OCR File o. 01 R
l 2-R4). (May 30, 2013). 
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to asc rtain th progre of th ir complaints. 
prima facie showing of retaliation. 

a result, there i no adver e action to support a 

ln another in tance, a omplainant filed an odor complaint in March 2016. How r. 
Complainant contend that th odor complaint was not properly investigat d becau e ADEM 
referr d to an inspection of the facility conducted six months pri r to the date the complaint was 
filed. 11 9 ECR O ask d DE ho it d t rmin wheth r a complaint warrant an onsite 
insp ction and how pa t routine inspections are utilized to investigate newly received 
complaints. ADEM re ponded and stat d that a follow-up inspection was not conducted du to 
similarity in th complaints and because DE was ha ing continuing dialogue ith the facility 
about the complaints and propo, ed response acti ns. 120 

Her , CRC determined that the Complainant engag d in a protected acti ity r lated to the 
filing of a Ti tl e VI administrative complaint with EPA alleging discrimination on th basis f 
race. 121 ECR O also found that ADEM took an adverse a lion against th Complainants by not 
speci 1call in estigat ing this dor incid nt but in tead r fi rring to a pre ious insp ction i 
months earli r. However based on AD M s explanation that it was addressing the matter with 
the facility and in the absence of other e idenc uggesting ther was another motive, ther is 
insufficient e idenc that AD M referr d to the prior inspection in resol ing Complainant' odor 
complaint due to the omplainant s filing of the itle VI complaint. Thu there i no causal 
connection b tween th protect d activity and the adver e action to support a prima facie 
showing of r taliation. 

Conclu ion 

For the reason set forth above, the record does not establish a prima facie case of discrimination, 
with respect to the alleged harm due to failure to meet one or mor of the elements of a prima 
facie case of di parate impact di crimination as pecificall discus ed ith respect to each of the 
May 20 13 issues. Accordingly, ECR O finds in ufficient evidence to conclude that ADEM 
violated Title Vl and EP 's nondi crimination regulation in regarding AD Ms pennitting 
action as all ged. E RCO al o finds in uffici nt evidence of di crirnination based on 
retaliation. 

Thank ou and our taff for our cooperation during thi in estigation. If ou ha an 
questions, please feel free to contact me at (202) 564-9649 by e-mail at dorka.lilian epa.gov, or 

119 Letter from Marianne Engelman-Lado, Visit ing Clinical Professor of Law, · nvironmental Justice linic Yale 
Law chool to Lilian Dorka, Director, External ivil Right Compliance Office, Office of General ounsel. .S. 
Environmental Protection Agency 1-1 adquarters at p. 8 Jul 28 20 I 7)(referencing Complaint I -007RG 7H0 I, 
EFIL - ALABAMA DEPARTME T OF E VIRO M TAL MA AG M - T at 
http:/ /app.adem.a labama. go v/eFi le/). 
120 Len r from Lance R. eF leur, Director, AD M to Lilian S. Dorka Acting Director Office of ivil Right U.S. 

nvironmental Prot ction Agenc . R : PA File o. 06R-03-R ; 12R-13-R4 ; l"'R-l6-R4 ADEM Response to EPA 
Follow-up Infonnation R quest. Allachment 1-02. (September I 2016). 
12 1 Letter from David A. Ludder to Vicki A. Simons, Director, Office of Civil Rights, U .. Environmental Protection 
Agency Re: Title VI Civil Rights Complaint and Petition for Reliefor anction - Alabama Department of 
Environmental Management Permitting of Arro head Landfill in Perry Counr , Alabama ( PA R File o. 0 IR-
12-R4 . (May 30, 2013). 
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U.S. mail at U.S. EPA, Office of General Counsel, External Civil Rights Compliance Office 
(Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C., 20460. 

cc: El ise Packard 
Associate General Counsel 
Civi l Rights & Finance Law Office 

Ken Lapierre 
Assistant Regional Administrator 
Deputy Civil Rights Official 
U.S. EPA Region 4 

Sincere ly, 

Li lian S. Dorka, Director 
External Civil Rights Compliance Office 
Office of General Counsel 




